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c. 11, is entitled "An Act of free pardon, indemnity and oblivion," 
(3 Stat, at Large 166), and these are also its special words of grant, 
and the case under that act, of Tombes, Admr., v. Etherington, hereto- 
fore cited from 1 Saund. 362, therefore decides expressly that a grant 
of " free pardon, indemnity and oblivion," by an Act of Parliament, 
does not effect or include the restoration of forfeitures, and we know of 
no decision or authority in English law that decides a grant of amnesty 
is or can be anything more than a grant of oblivion. 

The word "amnesty" properly belongs to international law, and is 
applied to treaties of peace following a state of war, and signifies there 
the burial in oblivion of the particular cause of the strife, so that that 
shall not be again a cause for war between the parties ; and this signifi- 
cation of " amnesty" is fully and poetically expressed in the Indian 
custom of burying the hatchet. And so amnesty is applied to rebellions 
which by their magnitude are brought within the rules of international 
law, and in which multitudes of men are the subjects of the clemency 
of the government. But in these cases, and in all cases, it means only 
oblivion and never expresses pr implies a grant. 

It is observable that the executive proclamations of pardon previous 
to that of December 25th 1868, proffered in terms a restoration of 
property, while the proclamation of December 25th 1868, relied upon 
in this case, used the words " restoration of rights, privileges and im- 
munities," and it might be that these words would be satisfied by a mere 
removal of disabilities. But we have not sought to found an argument 
on this difference of phraseology. 

On the whole case we are of opinion that the proclamation of Decem- 
ber 25th 1868, does not entitle the petitioner to a restoration of the 
confiscated property claimed in his petition. And the order of the 
court is that the petition be dismissed. 

Chief Justice Drake did not sit on the trial of this case, or take part 
in its decision. 
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A constitutional provision that any person accepting or carrying a challenge to 
fight a duel shall be deprived of the right to hold office is not self-executing, ex- 
cept so far as it prevents those who cannot or will not take the requisite oath from 
entering upon office. It has no other effect until after trial and conviction in the 
course of a regular judicial proceeding. 

A citizen willing to take the oath of office, may enter upon and discharge the 
duties thereof, without subjecting himself to an indictment for usurpation of office, 
until he has first been indicted, tried and convicted for the disqualifying offence ; 
but if he takes the oath falsely and corruptly, he may be indicted and prosecuted 
for the crime thereby committed. 

The statutes regulating the proceedings and prescribing the duties of the Con- 
testing Board in elections for Clerk of the Court of Appeals, do not empower said 
Board to enter into an original inquiry as to whether the party elected has, by a 
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violation of said constitutional provisions, subjected himself to be deprived of the 
right to hold office, nor upon their own conclusion as to his guilt, to adjudge him 
not entitled to the office and thereupon to declare it vacant. 

Such an inquiry being judicial in its nature, and for the infliction of a punish- 
ment, the legislature could not, if it had attempted so to do, have conferred such 
a power upon a board or tribunal composed of executive officers. 

This was an indictment under sect. 1 of Article 25, chapter 29 of 
the General Statutes of Kentucky, for usurping the office of Clerk of 
the Court of Appeals. The facts and preliminary proceedings will be 
found in the report of the case of Cochran v. Jones, ante p. 222. 

The indictment contained two counts. The first charged that defend- 
ant had in June 1869 accepted a challenge to fight a duel, whereby he 
became disqualified from holding office, and that being so disqualified 
he afterwards entered upon and usurped the office of clerk, &c. The 
second count charged that defendant continued to hold and exercise the 
said office of clerk, &c, after his election had been declared illegal by 
the Contested Election Board ; setting out in detail the proceedings of 
the Board as reported in Cochran v. Jones. 

Defendant demurred to the indictment and the court below sustained 
the demurrer, whereupon the Commonwealth appealed. 

Article 8th of the Constitution of Kentucky provides as follows : — ■ 

Sect. 20. " Any person who shall, after the adoption of this Consti- 
tution, either directly or indirectly, give, accept, or knowingly carry a 
challenge to any person or persons, to fight in single combat with a 
citizen of this state, with any deadly weapon, either in or out of this 
state, shall be deprived of the right to hold any office of honor or. profit 
in this Cotnmonweath, and shall be punished otherwise in such manner 
as the General Assembly may prescribe by law. 

Sect. 21. " The governor shall have power, after five years from the 
time of the offence, to pardon all persons who shall have in anywise par- 
ticipated in a duel, either as principals, or seconds, or otherwise, and to 
restore him or them to all the rights, privileges and immunities to which 
he or they were entitled before such participation. And upon the pre- 
sentation of such pardon, the oath prescribed in the first section of this 
article shall be varied to suit the case." 

The opinion of the court was delivered by 

Lindsay, J. — In support of the first count of the indictment it is 
argued that the ineligibility or disqualification for office prescribed by 
the Constitution arises immediately out of the commission of either of 
the forbidden acts, that it attaches at once, and is in nowise dependent 
upon a judicial ascertainment of the existence of the disqualifying fact. 
If this be the true construction of sect. 20 of art. 8 of the Constitution, 
it is self-executing. It defines in apt language a public offence, and 
prescribes a punishment therefor, which punishment is the deprivation 
of the offender " of the right to hold any office of honor or profit in this 
Commonwealth." It confers upon the General Assembly the power to 
inflict other punishment, but does not leave the infliction of the punish- 
ment prescribed by the Constitution to depend upon legislative action. 

That the deprivation of the right to hold office is a punishment, does 
not, in our opinion, admit of serious question. 
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" The deprivation of any rights, civil or political, previously enjoyed, 
may be punishment, the circumstances attending and the causes of the 
deprivation determining this fact. Disqualification from the pursuits 
of a lawful avocation or from positions of trust, or from the privilege 
of appearing in the courts or acting as an executor, administrator or 
guardian, may also, and often has been, imposed as punishment. * * * * 

" The theory upon which our political institutions rest is, that all men 
have certain inalienable rights; that among these are life, liberty and 
the pursuit of happiness; and that in the pursuit of happiness all avo- 
cations, all honors, all positions, are alike open to every one, and that in 
the protection of these rights all are equal before the law. Any dep- 
rivation or suspension of any of these rights for past conduct is punish- 
ment, and can in no otherwise be defined :" 4 Wall. 320, 822. 

In re Dorsey , 7 Porter (Ala.) 293, Justice Goldthwait says: "I 
have omitted any argument to show that disqualification from office or 
from the pursuit of a lawful avocation, is a punishment; that it is so is 
too evident to require any illustration. Iudeed, it may be questioned 
whether any ingenuity could devise any penalty which would operate 
more forcibly on society." To the same effect is the case of Barker v. 
The People, 3 Cowen 686. Deprivation of the right to hold office was 
a common-law punishment: 4 Blackstone's Com. 44. It was one of the 
punishments prescribed by the legislature of this state for the offence 
of duelling as early as the year 1799 : 1 Stat. L 579. 

In framing the Constitution, the Convention did not propose to create 
a new offence, nor to prescribe a new mode of punishment. The offence, 
and the character of punishment prescribed, had existed in Kentucky 
for more than fifty years before they received the recognition and appro- 
bation of the Convention that framed and the people who ratified and 
adopted our present Constitution. That duelling was understood to be a 
public offence, and the deprivation of the right to hold office a punish- 
ment, is manifest from the provisions of sect. 21, of article eighth. It 
is therein termed an offence, and the Governor is authorized, after a 
given time, to pardon it, and to restore to the party who has offended 
all the rights, privileges and immunities to which he was entitled 
before participating in the forbidden act. It was argued by counsel 
that the pardon thus provided for relieves against the penalties pro- 
vided by the statute alone, and that the constitutional disqualification or 
penalty must be relieved against by an express restoration of the forfeited 
rights, privileges and immunities. We do not so construe the section. 
The statutory penalties might be relieved against under the general power 
of the Governor to grant reprieves and pardons. The pardon he is here 
authorized to grant is intended and does of itself restore the forfeited 
rights, privileges and immunities. Hence, the concluding sentence or 
clause : " And upon the presentation of such pardon, the oath pi escribed 
in the first section of this article shall be varied to suit the case." 

The Commonwealth further insists that if the deprivation of the right 
to hold office be a punishment, it is not a criminal but a political pun- 
ishment, inflicted because of the duellist having, by his voluntary act, 
unfitted himself for holding office. For the present we do not deem it 
necessary to inquire as to the distinction between criminal and political 
punishments. If sect. 20, art. 8, of the Constitution, defines a public 
offence, and prescribes as a punishment therefor the deprivation of the 
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right to hold office, and was not intended to, and does not, merely pre- 
scribe an ineligibility to office, our conclusion on this branch of the case 
will necessarily be the same, whether the punishment be criminal or 
political. 

That the primary purpose of said section was not merely to prescribe 
qualifications, to fix disqualifications, and to define ineligibility to office, 
has, as we think, already been made reasonably clear ; but an examina- 
tion of the peculiar language in which that section is couched, and a 
comparison of that language with that of other sections of the Constitu- 
tion, will still further strengthen that conclusion. 

The qualifications of members of the House of Representatives and of 
Senators are prescribed by sects. 4 and 16 of art. 2 of the Constitution, 
and sects. 27 and 28 of the same article prescribe who shall not be " eli- 
gible" to the General Assembly, even though they may possess all the 
affirmative qualifications. Sects. 4 and 15 of art. 3 determine who may 
be Governor and Lieutenant Governor of the Commonwealth, and art. 4 
aud 6 prescribe the qualifications of Judges of the Court of Appeals, of 
the Clerk of that court, of the Judges of the Circuit Courts, of the 
Louisville Chancery Court, and of the County Courts, and of all the 
executive and ministerial officers of the districts and counties of the 
state. 

When mere temporary disqualification for office, resulting from the 
voluntary, lawful, and, in many instances, the commendable act of the 
party are defined, we find that the terms " eligible" and " ineligible" are 
always used, as in the 3d sect, of art. 3, which provides that — 

" The Governor shall be ineligible for the succeeding four years after 
the expiration of the term for which he shall have been elected ;" and as 
in section 10, article 8, which declares that " no member of Congress, 
nor person holding or exercising any office of trust or profit under the 
United States, or either of them, or under a foreign power, shall be eli- 
gible as a member of the General Assembly of this Commonwealth, or 
hold or exercise any office of trust or profit under the same." 

The giving, accepting or knowingly carrying a challenge to fight a 
duel with deadly weapons with a citizen of this state was intended to do 
more than merely to render the guilty party ineligible to office, in the 
sense of the ineligibility contemplated in the provisions quoted and re- 
ferred to. The Convention and the people intended that such offenders 
should be permanently deprived of one of the attributes of citizenship. 
Therefore, the words eligible and ineligible are omitted from sect. 20 of 
art. 8, and a term used which has a fixed, determinate, and well under- 
stood legal and constitutional signification. 

Said section provides that the offender shall be " deprived of the right 
to hold any office of honor or profit in this Commonwealth," which is in 
effect to dispossess him of an '"-inalienable right" (4 Wall. 321); to take 
from him " rights, privileges and immunities" to which he had there- 
tofore been entitled (sect. 21, art. 8, State Constitution) ; to strip him of 
one of the highest and most valued attributes of citizenship, and thus to 
inflict upon him that penalty which operates most forcibly upon society. 

The word " deprived" is used in this section in the same sense in 
which it is used in section 12 of the Bill of Rights, and in the fifth 
article of Amendment to the Federal Constitution. 

If, therefore, the 20th sect, of the 8th art. of the Constitution is to 
Vol. XXIII.— 48 
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be construed as insisted on by the Commonwealth's counsel, it is a self- 
executing penal statute ; it tries without accusation, hears and deter- 
mines without proof or opportunity for defence, and imposes the penalty 
without notice to the culprit of his condemnation. 

Such a statute is subversive of that clause of Magna Charta which 
declares, in relation to a freeman, " nor will we pass upon him or con- 
demn him but by the lawful judgment of his peers or by the law of the 
land," and of the 12th section of the Bill of Rights, which declares, " nor 
can he be deprived of his life, liberty or property, unless by the judg- 
ment of his peers or by the law of the land." 

If a rational construction, consistent with the principle of free govern- 
ment embodied in these declarations, can be given to said section, it 
will be preferred, not only because it will harmonize with our theory of 
government, but because it will leave unimpaired one of those venerable 
safeguards thrown around individual rights by our English ancestors, 
and which has been reasserted by the people of Kentucky in each and 
all of the three Constitutions under which they have lived. 

It is insisted that the intention that the constitutional provisions re- 
lating to duelling shall be self-enforcing is manifested by the oath that 
all officers are required to take upon being inducted into office. 

It is true that no person can enter upon the discharge of the duties 
of an office created by the Constitution or laws of this state, without 
first swearing or affirming that since the adoption of the present Consti- 
tution he has not sent or accepted a challenge to fight a duel with deadly 
weapons with a citizen of this state, nor acted as second in carrying a 
challenge, or aided or assisted any person so offending ; and it is equally 
true that to the extent that persons are prevented from standing for 
office or from being inducted into office after election or appointment, 
on account of their inability or unwillingness to take this oath, the 20th 
section is enforced without a resort to the ordinary tribunals of justice. 

The original, and as yet the principal, object of official oaths, is to re- 
quire from the person about to enter upon the discharge of the duties 
of a public trust a guaranty that he will be conscientious in the dis- 
charge of such duties, and faithful to the public obligations he is about 
to assume. Such oaths are not usually made the instruments or means 
of inflicting punishments or forfeitures incurred on account of the com- 
mission of public offences ; and in every case in which they have oper- 
ated to punish for past offences, they have been held void upon the 
ground that they are ex post facto laws : 4 Wall. 319 ; Id. 333. 

When they operate as a means of punishment as to future offences, 
they can be defended only upon the theory that the citizen takes his 
right to hold office under the Constitution, coupled with the condition 
that he is willing, and that he can conscientiously take the oath or 
affirmation therein prescribed. Further, than this the oath does not 
make the section under consideration self-executing. The doctrine 
announced in the case of Morgan v. Vance, 4 Bush 323, is not more 
comprehensive than we here state it. The intimation that there are 
disqualifications for office depending upon acts, and not upon conviction, 
was extra-judicial. It. illustrated no issue presented by the record, nor 
was it necessary or proper in view of the mandate of the court. It was 
not necessary to direct that Morgan should be allowed to amend his 
answer. The judgment against him was reversed, because his answer 
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was already good. Nor was it necessary to suggest to Vance to amend 
his petition. Its sufficiency had not been questioned, and there was 
no reason why he should aver a fact that he could have proved without 
averring. The novel character of the mandate indicates that that case 
did not receive that serious consideration necessary to make it a con- 
trolling precedent upon a grave constitutional question. 

Counsel for the Commonwealth correctly says that there are but two 
modes in which the deprivation of the right to hold office can be made 
effectual — one by the act itself producing the deprivation; the other 
by a conviction of the offence in a criminal prosecution. The force of 
the suggestion following this statement of the case cannot be questioned. 
Counsel says : " If the Convention which framed the Constitution 
intended to require conviction of the acts named in sect. 20, it would 
have been easy, by the use of the word ' conviction ' or ' convicted ' as 
they were used in sects. 3 and 4 of the same article of the Constitution, 
to have made that meaning clear and unequivocal." 

The mere omission of this word in this section raises at most but a 
presumption that it was intended that it should receive a construction 
different from those sections in which the word was used. To give to 
the omission greater weight than this " would be to suppose that the 
framers weighed only the force of single words as philologists or critics, 
and not whole clauses and objects as statesmen and practical reasoners :" 
Story on Const. 454. 

Upon the other hand, if, instead of the phrase "shall be deprived," 
the word " ineligible," or the phrase " shall not be eligible," had been 
used in sect. 20, some of the difficulties attending the argument to show 
that it is self-executing would have beeu obviated. We have already 
shown that the change of language or phraseology in this regard wa8 
deliberate and intentional, and that apt and appropriate words are used 
to show that participation in a duel between citizens of this state was 
intended to be treated as a public offence, and that the deprivation of 
the right to hold office is a penalty or punishment, to be inflicted upon 
those who may be guilty of said offence. 

Sect. 21 does not prove that sect. 20 is absolutely self-executing. 
As we have already shown, it is self-executing when the party admits 
his guilt, and cannot, therefore, take the oath of office. In such a case 
the practical deprivation commences with the act; and as the Governor 
cannot relieve against it for five years, the limitation upon his power to 
pardon is made to commence from the time of the offence, instead of 
from the time of the conviction. 

We have been referred to no instance of a self-executing statute, and 
except as to forfeitures growing out of the violation of the revenue laws 
of the General Government and of some of the states, we have, with 
one or two exceptions, found none, either in State Constitutions or in 
legislative enactments, that have not been declared unenforceable. The 
Supreme Courts of Missouri and West Virginia upheld such statutes, 
but the decision of the first was reversed and the doctrine of the last 
overruled by the Supreme Court of the United States. Besides this, 
their decisions were rendered at a time and under circumstances which 
rob them of the weight to which the opinions of those courts would 
otherwise be entitled. 

l>y the Act of 1808 (2 Stat. L. 1219), mulattoes and free negroes were 
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prohibited from immigrating to this state. It was made the duty of 
the County Court of any county into which any of these people should 
come, to direct him or them to enter into recognisance, with surety, in 
the sum of five hundred dollars, conditioned that he would depart and 
remove without the limits of the state within twenty days thereafter, 
and never more return ; and if he failed to give the recognisance, the 
court was authorized and required to make an order, to be executed by 
the sheriff, for the immediate sale of the negro or mulatto so failing for 
and during the term of one year, &c. 

This court, in the case of Doram v. The Commonwealth, 1 Dana 331, 
held that a proceeding under this act was in the nature of a prosecu- 
tion by information for an offence against the Commonwealth ; that the 
penalty was a temporary disfranchisement of a free man as a punish- 
ment for violating a public and economical law of the state ; and declared 
that, inasmuch as it dispensed with a jury, it could not be constitution- 
ally enforced. 

In the case before us it is contended that a citizen may "be deprived" 
of " rights, privileges and immunities," which are, by the Supreme 
Court of the United States, classed among the inalienable rights of a 
freeman, not only without a trial by jury, but without a trial at all. 

A case more similar to that under consideration is that of Gaines v. 
Buford, 1 Dana 481. In 1824 the legislature enacted that, unless the 
owners of certain lands, situate in the state, should, before the 1st day 
of August 1825, make certain improvements, the title should forfeit, and 
immediately vest in the Commonwealth without judgment or office 
found. In passing upon this act Judge Nicholas said : " To enjoin 
what shall be done, or what left undone, and to secure obedience to the 
injunction by prescribing appropriate penalties, belongs exclusively to 
legislation. To ascertain a violation of such injunction, and inflict the 
penalty, belongs to the judicial function. 

" So far as the act in question undertakes to divest Gaines of his 
title and vest it in the state, it is a legislative infliction of the penalty ; 
it is an assumption to that extent of judicial magistracy without afford- 
ing the accused the benefit of those forms and guards of trial which are 
his constitutional right wherever a citizen is sought to be punished, 
either in his person or by forfeitures of his property, for alleged viola- 
tions of the penal enactions of the state. The right to forfeit is merely 
an incident to the power to punish guilt. Without guilt the forfeiture 
cannot be incurred. The guilt cannot be ascertained by the legislature, 
nor otherwise than by a direct criminal procedure of some sort, and a 
judicial determination thereon " 

Apply this reasoning to the 20th sect, of the 8th art. of the Constitution 
as construed by the Commonwealth's counsel, and it will be seen at once 
that the construction converts that section into a bill of pains and pen- 
alties, and thereby makes it repugnant to that clause of the Federal 
Constitution which provides that "No state shall pass any bill of 
attainder." Judge Nicholas in the same case said : "A British Act 
of Parliament might declare that, if certain individuals, or a class of 
individuals, failed to do a given act by a named day, they should be 
deemed to be and treated as convicted felons or traitors. Such an act 
comes precisely within the definition of a bill of attainder, and the 
English courts could enforce it without indictment or trial by jury." 
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This definition was quoted with apparent approval by the Supreme 
Court of the United states, in the case of Cuminings. A slight trans- 
position of the language used will show its striking application to the 
constitutional penal statute under consideration, as construed by the 
representative of the Commonwealth. Here it is insisted that Jones 
did a given act, criminal in its nature, and that therefore he should be 
deemed to be and treated as a convicted offender, and that the courts 
should enforce the prescribed penalty without indictment and without 
trial by jury. 

We cannot believe that the Convention and the people of the state 
intended that the section should be so construed as to make it conflict 
with the Constitution of the United States, and to make it repugnant 
to that great underlying principle of the criminal and penal law, that 
every person shall be held to be and treated as innocent until his guilt 
is regularly and legally established. 

We have not failed to consider the fact that corrupt men who have 
not been, or possibly cannot be, convicted of the disqualifying offence, 
may, under our construction of the Constitution, falsely take the oath 
of office, and thereby enjoy the honors and emoluments attached to and 
growing out of public position. But as no human law can be perfectly 
executed, it is better that the provisions of this section of the Consti- 
tution shall sometimes be evaded than that absolute obedience shall be 
secured through the arbitrary means resorted to by governments in 
which individual rights are less highly prized than in this. 

We need not determine whether a conviction under an indictment 
based upon the provisions of art. 20 of chap. 29th of the Revised 
Statutes would conclude the party as to the essential fact of the citizen- 
ship of the other party participating in the duel. It is sufficient to say 
that the constitutional provision is of itself a perfect statute, and that any 
one violating its provisions may be indicted, tried, convicted, and, by 
the judgment of the court, " deprived of the right to hold any office of 
trust or profit," independent of any legislative action on the subject. 
If this power did not exist by virtue of the Constitution, the provision 
against duelling might, by want of action upon the part of the legis- 
lature, be rendered utterly nugatory as to persons in office at the time 
of the commission of the offence, and as to persons not desiring to stand 
for office nor to occupy public positions of trust and honor. 

The first count does not aver that Jones entered upon the discharge 
of the duties of the office of clerk of the Court of Appeals without 
taking the constitutional oath of office, nor that previous to the finding 
of the indictment the fact that he had accepted a challenge to fight a 
duel with deadly weapons with a citizen of Kentucky since the adoption 
of the present Constitution, had been judicially ascertained, and he 
thereby deprived of the right to hold the office. The Criminal Court 
did not, therefore, err in holding that said count was insufficient in law. 

In the second count it is averred that the Contesting Board did ad- 
judge and determine that Jones had accepted a challenge to fight a duel 
with deadly weapons with a citizen of Kentucky subsequent to the 
adoption of the present Constitution ; and it is further averred, as a 
conclusion of law, that said board was " a court of competent jurisdic- 
tion to hear and try said matter," arising as it did upon the contest in- 
augurated and prosecuted by John B. Cochran, who was the opposing 
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candidate for the office. It becomes necessary, therefore, to inquire 
into the duties and powers of the Contesting Board and to determine 
as to its jurisdiction. Sect. 24, art. 8, of the Constitution provides, that 
" the General Assembly shall provide by law for the trial of any con- 
tested election of auditor, register, treasurer, attorney-general, judges 
of circuit courts, and all other officers not herein specified." 

Art. 7, chap. 33, of the General Statutes defines the jurisdiction and 
duties of Contesting Boards. It provides that the Board to try a con- 
test as to the election of a clerk of the Court of Appeals shall be 
composed of the governor, attorney-general, auditor, treasurer and secre- 
tary of state. Its duties are defined as follows : — 

" Sect. 8. Where it shall appear that the candidates receiving the 
highest number of votes given have received an equal number, the right 
to the office shall be determined by lot under the direction of the Board. 
Where the person is found not to have been legally qualified to receive 
the office at the time of his election, a new election shall be ordered. 
Where another than the person returned shall be found to have received 
the highest number of legal votes given, such other shall be adjudged 
to be the person elected and entitled to the office." 

Sect. 9. " Its (the Board's) decision when made shall be final and 
conclusive." 

Sect. 11. "When anew election is ordered, or the incumbent ad- 
judged not to be entitled, his powers shall immediately cease ; and if the 
office is not adjudged to another, it shall be deemed vacant." 

It is plain that the action of the Board within the limits of its juris- 
diction is final and conclusive as well upon the courts as upon the other 
departments of the government. But it is equally clear, and we do not 
understand the proposition to be questioned by the Commonwealth's 
counsel, that when the courts are called upon to enforce the judgments 
of the Board, or to punish those who disobey its mandates, they have 
the power to inquire into and determine as to its jurisdiction in the 
particular case in hand. Without jurisdiction to act, the finding and 
judgment of any board or tribunal is necessarily void, and may be so 
treated by all the world. The cases of Batman v. Megowan, 10 Mete. 
538, and Newman v. Kertley, 13 B. Monroe 517, are perfectly consistent 
with this view. In Batman's case the question of the jurisdiction of 
the County Contesting Board was directly considered, and the manda- 
mus refused upon the sole ground that the notice of contest had not 
been given within the time fixed by law, and, therefore, that the Board 
had no jurisdiction to hear and determine the matter. And however 
anxious the legislature may have been at and before the time of the 
decision in Kertley's case to prevent the ordinary tribunals of justice 
from being harassed, and possibly overwhelmed with the investigations, 
and involved in the excitements to which contested election cases may 
be expected to give rise, that anxiety has ceased to exercise a controlling 
influence over legislation, and appeals from the decisions of County 
Boards are now allowed to the Circuit Courts, and from these tribunals 
to this court. 

In view of the finality of the action of the Contesting Board in cases 
of state officers, it is a matter of regret that its jurisdiction and powers 
are not more accurately and specifically defined by the statute. As the 
Jaw exists at present they are to be implied from the duties imposed 
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upon the Board in certain named contingencies. As a new election is 
to be ordered, when the person returned is not found to have been 
legally qualified to receive the office at the time of his election, and as 
the incumbent may be adjudged not to be entitled to the office, the power 
to inquire as to his qualifications must be implied. How far the legis- 
lature intended this implied power to be carried, and to what extent the 
legislature can constitutionally empower the Board to exercise it, are the 
two principal questions upon the decision of which the sufficiency of 
the second count in the indictment must depend. 

We concur in the construction of the Constitution as given by this 
court in the case of Hall v. Hostetter, 17 B. Monroe : " That the words 
qualifications and qualified are used therein in their most comprehensive 
sense, to signify not only the circumstances that are requisite to render 
a citizen eligible to office, or that entitle him to vote, but also to denote 
an exemption from all legal disqualifications for either purpose;" and 
we concur fully in the illustration thus given in that case : ll The cir- 
cumstances under which a citizen is entitled to vote are prescribed in 
the Constitution; but he may have those qualifications, and still by 
some act have become disqualified, and not be a qualified voter, in the 
sense in which the word is used in the Constitution." The word quali- 
fications seems to be used in the same sense, and implies not only the 
presence of every requisite which the Constitution demands, but also 
the absence of every disqualification which it imposes. 

The implied powers of the Contesting Board as to the qualifications 
or disqualifications of the person elected to office go to the extent here 
indicated. It may investigate and determine, finally and conclusively, 
whether he possesses each and all of the qualifications which the Con- 
stitution prescribes, and whether or not there are present any or all of 
the disqualifications which it imposes. 

The Board had the power to ascertain whether Jones was a citizen of 
the United States; whether he had been a resident of the state of 
Kentucky two years next preceding his election ; whether he was 
twenty-one years of age, and whether he had the certificate of a judge 
of the Court of Appeals, or of a judge of the Circuit Court, that he had 
been examined by the clerk of his court under his supervision, and that 
he was qualified for the office. It had the further power to ascertain 
whether he was holding or exercising any office of trust or profit under 
the United States or either of them, or under any foreign power, and 
probably whether he had been convicted of any crime or misdemeanor 
(participation in a duel with a citizen of Kentucky included), and by 
the judgment of conviction, " deprived of the right to hold," or ren- 
dered constitutionally incapable of holding, an office under the Constitu- 
tion and laws of the Commonwealth. This last-named power is not alto- 
gether clear, and the court is not so fully agreed as to its existence as 
to feel authorized in this case to conclude the question ; but, for the 
purposes of this decision, its existence will be assumed, and the branch 
of this case now under consideration will be disposed of upon this 
assumption. 

In any view of the law, the Board could not enter upon an original 
investigation as to whether Jones had accepted a challenge to fight a 
duel with deadly weapons with a citizen of Kentucky, and upon the 
evidence therein heard, adjudge that he is not entitled to hold the office 
to which he was elected. 
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We have already determined that the deprivation of the right to hold 
office does not necessarily attach, eo instnnti, upon the commission of 
the prohibited act or acts; that the Constitution does not. and from the 
nature of things cannot, enforce itself, unless the party charged with the 
disqualifying offence concedes his guilt and declines to be inducted into 
office by taking the constitutional oath. Where he denies the charge, 
and stands ready and willing to purge his conscience, the presumption 
of innocence applies in his favor just as in the case of any other citizen 
charged with a violation of the criminal or penal laws. This presump- 
tion cannot be overcome in order to enable the Commonwealth to 
deprive a citizen of a valuable right, and thereby to inflict upon him 
punishment, except by the finding of a jury in a regular judicial pro- 
ceeding had by a court of competent criminal or penal jurisdiction. 

While we are fully persuaded that the deprivation of the right to 
hold office is a punishment of the gravest nature, we cannot admit the 
conclusion which counsel insists must follow therefrom. The special 
provisions of the Constitution providing for the infliction of this punish- 
ment do not necessarily cut through the general provisions, nor is the 
punishment prescribed, whether it be criminal or political, an exception 
to the Bill of Rights. There are no implied exceptions to the Bill of 
Rights. Everything in that article is declared to be excepted out 
of the general powers of government, and is to remain for ever inviolate. 
(Sect. 30, art. 13, Constitution.) In construing and harmonizing the 
different provisions of the Constitution, this solemn declaration is never 
to be lost sight of, and more especially in cases involving the personal 
rights of the citizen is it entitled to high consideration. 

It appears from the indictment that Jones presented to the Court of 
Appeals, on the — day of September 1874, his certificate of election, 
and that he was, by said court, on that day qualified and sworn as pro- 
vided by law. It is to be assumed that he took the oath prescribed 
by the Constitution, and became the incumbent of the office, as contem- 
plated in such cases by subsection 11, section 1, of the article and 
chapter relating to trials of contested elections. Having purged his 
conscience, and complied with the fundamental condition attached to 
his right to hold office in this Commonwealth, he was prima facie an 
innocent man, and by the Constitution and laws presumptively entitled 
to the honors and profits of the position. 

If, by the action of the majority of the Contesting Board, his right 
to continue in the possession and enjoyment of the office ceased and 
determined, then it was the judgment of the Board, and not the alleged 
acceptance of the challenge, that deprived him of the right to hold the 
office and receive its emoluments, and converted his subsequent holding 
into an act of usurpation. 

We are of opinion that a Contesting Board cannot thus try and 
convict a citizen of a penal offence, and by its judgment inflict upon 
him a punishment of any kind, criminal or political. 

But it is argued that the courts are bound to assume that the Con- 
testing Board had before it such evidence as authorized its finding, or 
rather, that the character of the evidence upon which it acted cannot be 
inquired into in order to determine as to its jurisdiction. These propo- 
sitions are both in the main correct, and if the Board had assumed the 
power to act upon an averment in the notice of contest, that Jones had 
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been deprived of the right to hold office by the judgment of a court of 
competent jurisdiction, and had found that such averment was true, 
and upon the disqualification imposed by said judgment had declared the 
office vacant and the election void, said two propositions would be con- 
clusive of the case. But, upon the contrary, the indictment shows that 
Cochran based his contest, among others, upon the ground that Jones 
accepted the challenge sent to him by Hale; that the Board tried the 
" matter of contest," and that a majority of its members rendered their 
decision in writing, and then and there "declared and adjudged, iu 
effect and substance, that the said Thomas C. Jones ' did, on the 6th 
day of June 1869, accept a challenge from J. Hale, a citizen of Ken- 
tucky, to fight him in single combat with deadly weapons,' ' and that 
said Thomas 0. Jones is ineligible to hold and exercise the office of 
clerk of the Court of Appeals,' and that said office is vacant;" and it 
further shows that " said Board so decided and declared said election of 
said Jones illegal and void upon said ground of his acceptance of said 
challenge, and upon no other ground whatever; and that the other 
of said grounds of contest were by said Board decided in favor of said 
Jones." 

The Commonwealth not only fails to aver that the Board found Jones 
ineligible to the office on account of a previous conviction, but dis- 
tinctly negatives any such idea, and shows that the judgment of the 
Board was based upon a supposed disqualification for office, which has 
no legal or constitutional existence. This is not an erroneous judgment, 
which cannot be corrected for the want of the power or jurisdiction in 
another tribunal to review it. The Board having no power to act in 
the premises, it is not a judgment at all, and is no more binding upon 
Jones, or the courts of the state, than if Cochran had based his contest 
upon an averment that Jones was under forty years of age, or was not 
a licensed attorney, or had committed some other crime or misdemeanor 
involving, upon conviction, the forfeiture of the right to hold office. 
The power and jurisdiction of the Board to declare an election illegal 
and void, and to adjudge an office to be vacant, exists in cases in which 
the party elected did not, at the time of his election, possess the re- 
quisite qualifications, or where he was not at that time exempt from all 
legal disqualifications. 

To admit that a Contesting Board may determine finally as to what 
constitutes a legal disqualification to office, would be to decide that the 
legislature, instead of confining these tribunals to the discharge of exe- 
cutive duties, and to the determination primarily of mere questions of 
fact, had, in disregard of the distribution of the powers of government, 
existing by virtue of the first article of the Constitution, created a high 
judicial tribunal, a court with power and authority to determine finally 
and conclusively questions of individual rights arising under the Con- 
stitution, and provided that it should be composed exclusively of high 
executive officers. 

It is a matter of great difficulty to draw the exact line of demarcation 
between executive and judicial powers, and of still more difficulty to 
define with accuracy, how far executive officers, in the discharge of 
executive or ministerial duties, may bind the other departments of gov- 
ernment by the exercise of qtiasi judicial functions. 

But we regard it as an indisputable proposition, that where the 
Vol. XXIII.— 49 



386 COMMONWEALTH v. JONES. 

inquiry to be made involves questions of law as well as fact, where it 
affects a legal right, and where the decision may result in terminating 
or destroying that right, the powers to be exercised, and the duties to 
be discharged are essentially judicial, and are such as cannot constitu- 
tionally be delegated to or imposed upon executive officers. 

The 24th sect, of the 3d art. of the second Constitution of this state 
provided that a Secretary of State should be appointed and commis- 
sioned during the term for which the Governor was elected, " if he so 
long behave himself well." The Governor, believing that Hardin had 
not complied with the condition upon which, as Secretary of State, he 
was entitled to continue in office, caused to be entered upon the execu- 
tive journal that he (Hardin) " by his failure, wilful neglect, and re- 
fusal to reside at the seat of government, and perform the duties of 
Secretary, has abandoned said office, and said office, in the judgment of 
the Governor, has become vacant, for the causes aforesaid; it is, there- 
fore, declared by the Governor, and ordered to be entered upon the exe- 
cutive journal, that the office of Secretary has become and is vacant." 
In a contest between Hardin and the Auditor, growing out of this action 
of the Governor, this court said: — 

" The Secretary being removable for breach of good behavior only, 
the ascertainment of the breach must precede the removal. In other 
words, the officer must be convicted of misbehavior in office, and we 
shall not argue to prove that in a government of laws, a conviction 
whereby an individual may be deprived of valuable rights and interests, 
and may, moreover, be seriously affected in his good fame and standing, 
implies a charge and trial and judgment, with opportunity of defence 
and proof. The law, too, prescribes the duties and tenure of the office, 
and thus furnishes a rule for the decision of the question involved. 
Such a proceeding for the ascertainment of fact and law involving legal 
right, and resulting in a decision which may terminate their right, is 
essentially judicial, and has been so considered here and elsewhere:" 
Page v. Hardin, 8 B. Monroe 672. 

The analogy between Hardin's case and the one under consideration, 
if not striking, is at least sufficiently clear to make the law of the one 
applicable to the facts of the other. 

Hardin's right to hold the office was coupled with the condition pre- 
scribed by the Constitution, that he would behave himself well and per- 
form such duties as were imposed upon him by the Constitution and 
laws. Jones, like all other citizens, took his right to hold office in the 
Commonwealth, coupled with the condition that he would abstain from 
participating in duels with citizens of this state. Each of the conditions 
is imposed by the Constitution, and in neither case is it in express terms 
provided that the forfeiture of the right to the particular office in the 
one, or of the general right to hold any office in the other, should be 
enforced by indictment, trial and convictiou. Yet, as the ascertainment 
of the breach must precede the infliction of the penalty, the court said 
in Hardin's case : " We shall not argue to prove that in a government of 
laws, a conviction whereby an individual max/ be deprived of valuable 
rights and interests, and may, moreover, be seriously affected in his good 
fame and standing, implies a charge, and trial, and judgment, with the 
opportunity of defence and proof" and that li such a proceeding for the 
ascertainment of fact and law, involving legal right, and resulting in a 
decision which may terminate the right, is essentially judicial." 
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So say we in this case. 

The proceedings resulting in the declaration that Jones is disqualified 
from holding, or ineligible to, office in this Commonwealth because of 
his alleged acceptance of Hale's challenge to fight a duel with deadly 
weapons, was " essentially judicial," and was such a proceeding as could 
not be constitutionally had by a board, commission, or tribunal composed 
of executive officers. (Sects. I and 2, art 1, State Constitution.) 

It is never to be assumed, where the language of the act will admit 
of any other rational construction, that the legislature overlooked or 
purposely disregarded a constitutional limitation upon its power. We 
cannot, therefore, imply for the Board the delegated power to exercise 
functions " essentially judicial" from anything in the statute regulating 
the proceedings and prescribing the duties of such tribunals. 

The conclusions already reached seem to us to obviate the necessity 
for noticing the question as to whether a party may in any contingency 
demand a trial by jury in a contested election case, as also the deduc- 
tions drawn by counsel from the power of civil courts to try questions 
of crime, and to adjudge the civil legal consequences of the crime or of 
the facts constituting the crime. 

So soon as the Contesting Board decided that Cochran had no claim 
to the office, the contest ceased to be a civil proceeding, in which the 
rights of individuals were to be settled. It then became a prosecution 
by the Commonwealth and the notice of contest supplied the place aud 
performed the office of an information. Jones was then put in the atti- 
tude of a person charged with a public offence; and the determination 
of the Board upon this ground of the contest is in the nature of a judi- 
cial ascertainment of the facts constituting the offence, and the judg- 
ment, if enforceable, is in the nature of a judgment inflicting a portion 
of the penalty prescribed by the Constitution. 

But if there were no constitutional objections to the exercise of the 
powers claimed for the Board by the Commonwealth, the consequences 
that may follow their exercise would furnish a sufficient reason why such 
powers should not be implied from the provisions of the statute. 

Jones may yet be indicted and tried upon the identical charge con- 
sidered and passed upon by the Board. 

Sect. 23, art. 1, chap. 29, of the General Statutes, does not purport to 
and does not, as matter at law, limit the time within which a prosecution 
under sect. 20, art. 8, of the Constitution may be commenced. 

Notwithstanding, therefore, the action of the Contesting Board, Jones 
may yet be indicted for the alleged offence and put upon his trial. In 
such a case, he could not rely upon the judgment of the Board to support 
a plea of autrefois convict. It does not inflict, nor was it intended to in- 
flict, the whole of the punishment prescribed by the Constitution. If 
enforced, it will deprive him of the particular office to which he was 
elected ; but it will leave the question of his absolute ineligibility to 
any office in the Commonwealth an open question, one to be hereafter 
inquired into whenever the occasion may render the inquiry pertinent. 
Further than this, upon such trial had, as it must be had, in a regularly 
organized court of criminal and penal jurisdiction, in which the forms 
of procedure established to protect private rights, and intended to se- 
cure the individual against the irregular exercise of the powers of gov- 
ernment, recognised and enforced as part and parcel of the machinery 
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of the tribunal itself, he may, by the verdict of a jury, be found not 
guilty of the offence. In such a case, if the action of the Board be up- 
held and enforced, it will result that he has lost a valuable office, con- 
ferred upon him by the voters of the state, on account of a supposed in- 
eligibility or disqualification arising out of an alleged violation of a penal 
statute, of which violation a jury subsequently pronounces him not 
guilty. 

Again, if the action of the Contesting Board should be accepted by 
Jones as conclusive of his rights under the election of 1874, but as 
leaving the question of his eligibility still an open one, and he should 
stand for and be re-elected to the office, and his election again contested 
upon the same ground, and upon precisely the same evidence as that 
relied on by Cochran, the Contesting Board, which must then be com- 
posed in part, and possibly may be composed in whole, of different 
persons, may find that as matter of fact he did not accept the challenge 
alleged to have been sent to him by Hale. In such a case the anomaly 
would be presented of a citizen adjudged to be disqualified to hold office 
by the Contesting Board, and its action afterwards disregarded, annulled, 
and overturned by the successors of the officers first acting in the 
matter. 

And the action of the Board may just as well be reversed. A citizen 
may first be adjudged guiltless of the imputed offence, and held eligible 
to office, and upon a subsequent election, and a contest upon the same 
ground and evidence pronounced guilty, and adjudged ineligible. 

An act of the legislature ought not to be so construed as to render 
action under it thus uncertain and inconclusive, unless its language renders 
such a construction absolutely necessary; certainly no power which may 
thus operate should be implied from language that is open to judicial 
interpretation. In a case somewhat similar to this, the Supreme Court 
of Pennsylvania refused to construe an Act of Congress depriving a 
citizen, or a class of citizens, of the right of suffrage, on account of a 
military offence, as the Commonwealth claims the constitutional provisions 
and the statute under consideration ought to be construed. It held that 
the officers of an election could not inquire into the facts constituting 
the forfeiture, saying that, if after such inquiry and trial, they were to 
decide that the party had not forfeited his citizenship, the decision 
would not amount to an acquittal, it would not protect him against a sub- 
sequent similar accusation and trial, and would not protect him against 
trial and punishment by the proper military tribunal. It further held 
that the deprivation of the right of suffrage must be adjudged under 
the Act of Congress, after trial by a proper military tribunal, although 
the act declared, in terms, that all deserters who failed to return to 
service, or report themselves to the proper officer by a named day, should 
be deemed to have voluntarily relinquished and forfeited their rights of 
citizenship, and should be for ever incapable of exercising any of the 
rights of citizens; saying that "this construction is not only required 
by the universally admitted rules of statutory interpretation, but it is 
in harmony with the personal rights secured by the Constitution, and 
which Congress must be presumed to have kept in view. It gives to 
the accused a trial before sworn judges, a right to challenge, an oppor- 
tunity of defence, the privilege of hearing the witnesses against him, 
and of calling witnesses in his behalf; it preserves to him the common- 
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law presumption of innocence until lie has been adjudged guilty ac- 
cording to the forms of law ; it gives finality to a single trial, if tried 
by a court-martial and acquitted, his innocence can never again be 
called in question, and he can be made to suffer no part of the penalties 
prescribed for guilt: Huber v. Reilly, 53 Penna. 112. 

If the necessity for the trial and conviction of a soldier by a military 
court in order to deprive him of the right of suffrage is so obvious, it 
is difficult to see why the trial and conviction of one not a soldier by a 
court of competent jurisdiction, in order to deprive him of the right to 
hold office, should be regarded as a matter of minor importance. 

This line of reasoning applies with equal force to the first count in 
the indictment. Some stress is laid upon the rule of law which treats 
the demurrer as admitting the material facts charged. This admission, 
as is well known, is only for the purpose of testing the law arising upon 
such facts. If it were overruled, the admission would not bind the ac- 
cused. He might still plead not guilty, and put the Commonwealth 
upon the proof. But if, upon the trial had, he should be acquitted of 
the principal offence — usurpation of office — he would still be liable to be 
indicted and tried in the Daviess Circuit Court for the collateral offence 
of accepting Hale's challenge to fight a duel. Upon the contrary, if con- 
victed and punished for the alleged offence of usurpation of office, upon 
the idea that he was ineligible on account of accepting Hale's challenge, 
after the punishment has been inflicted, he may be tried in the Daviess Cir- 
cuit Court on said collateral charge and acquitted. In such a state of 
case it would result that he would, in a collateral proceeding, be punished 
for the consequences of an offence which the proper tribunal determines 
he did not commit. These illustrations demonstrate the propriety of 
the rule forbidding the trial of a man's guilt in any other than a direct 
proceeding against him : Bishop's Criru. Law, vol. 1, sect. 646; Gaines 
v. Buford, 1 Dana 511. 

That the rule of construction whether applied to the Constitution or 
to a statute which will preserve unimpaired the ancient mode of trial 
by jury, is the rule which should always govern in interpreting laws in- 
volving the forfeiture of a civil or political right, seems to us to be ap- 
parent upon the mere statement of the proposition. The importance of 
the questions to be decided, and the delicacy of the duty we have been 
called on to discharge, have induced us to state at greater length than 
we otherwise would have done, the reasons and authorities upon which 
our conclusions are based. We regret the necessity which compels us 
to differ from those holding the highest positions in a co-ordinate depart- 
ment of the government, and for whose opinions we entertain the highest 
respect; but it is a necessity growing out of the division of govern- 
mental powers, and the duty of disposing of it is one that must be 
courteously and respectfully, but at the same time candidly and unhesi- 
tatingly discharged. In the discharge of that duty, we but recognise 
and act upon that general rule, " that whenever an act is done which 
may become the subject of a proceeding in court, any question of con- 
stitutional authority that might have been raised when the act was done, 
will be open for consideration in such proceeding, and that as courts 
must finally settle the controversy, so also will they finally determine the 
constitutional law :" Cooley on Const Law, sect. 44 ; 8 B. Monroe 655. 
Legal controversies must be settled by the courts, and they have thus 
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devolved on them the duty to pass upon the constitutional validity some- 
times of legislative and sometimes of executive acts. The duty of de- 
termining the constitutionality of an act performed by. executive officers 
has been devolved on this court by the controversy arising in the prose- 
cution of the charge against Jones of the offence of usurpation of office. 
That duty we now proceed to discharge by adjudging — 

First. That the constitutional provisions relating to duelling are not 
self-executing except to the extent that persons who cannot, or will not, 
take the constitutional oath, are thereby prevented from holding office. 

Second. That a citizen who denies that he is guilty of having violated 
those provisions, and is willing to take the oath of office, may enter upon 
and discharge the duties thereof, without subjecting himself to an in- 
dictment for usurpation of office, until he has first been indicted, tried 
and convicted for the disqualifying offence ; but that if he takes the 
oath falsely and corruptly, he may be indicted and prosecuted for the 
crime thereby committed. 

Third. That the statutes regulating the proceedings and prescribing 
the duties of the Contesting Board in elections for clerk of the Court 
of Appeals do not empower said board to enter into an original inquiry 
as to whether the party elected has, by a violation of said constitutional 
provisions, subjected himself to be deprived of the right to hold office, 
nor upon their own conviction as to his guilt, to adjudge him not en- 
titled to the office and thereupon to declare it vacant 

Fourth. That the legislature could not, if it had attempted so to do, 
have conferred such a power upon a board or tribunal composed of 
executive officers. 

Wherefore, upon the whole case, the judgment of the Criminal Court 
sustaining the demurrer to the indictment must be affirmed. 
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